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Arising out of Order-In-Original No. GST-06/D-VI/O&A/488/S.K./AM/2022-

(s-) 23 dated 12.1.2023 passed by The Assistant Commissioner, CGST Division-
VI, Ahmedabad North

J-I c\1 ci cbaf cm -;w:r '3f'R -qar 1 S K Shrivastav

('9) Name and Address of the
66/842, Gaytri Nagar, Vasant Nagar Township,
Gota

Appellant Ahmedabad-380060

t&f zsf-sm?gr a siasr grmar?it az srgr ah #ft zrnfefafl aatgWT;er
rf@eatRt srfha rzrarterrer rga#mar z, at fR@gr h fasgrmar?el
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

( 1) at 3graa tea sf@fa, 1994 ciTT" mu sraa #ft aarr+ tutapats eurrt
sq-rr a rerr rvza ah siaifagatrr raa rflRa, stal, fa +iarzr, taf@+tr,
tfr ifa, sfar tra, iraf, &ft: 110001 Rt Rtsffag:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) ztfka Rtzfr sa@fr ztRatar ffl srus(tr zr rr tat tzar fft
nssrrra? susrtr Rtrsr guwf, fast sus(trswsrarz agfttat

'ft U,s 1◄11 ztnr4frairs& it°I

In case of any loss of goods where the loss occur in transit from a factory to a
ehouse or to another factory or from one warehouse to another during the course
rocessing of the goods in a warehouse or in storage whether in a factory or in a
ehouse.

( ea ) srrhagfttgm rr f.-1.qrRJ a T ar f[or ? sq@tr gem# taT
sgraa grabReh Rtraharz~ftugrqr fuffaa ?
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(+1) f? geesmgarf farh arz (haraer a) ff« farmarmr gt

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(r) zifa sq1a« Rt saraa gre kgram fu it sq€r fez trf&zitsar?gr Rt<
mu "C;cf~~ ~ct I RJ cfi 31PJni; ~% IDU -crrfta" cfl" ~ cR lff qfc{ i[" m~ (i=f 2} 1998

mu 109 IDU~fct;-Q: if"C;WI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2} Act, 1998.

(2) ~ '3,91c:.r1 ~(~) f.-llp-11ct01, 2001 %~9%3fctlTct" fc1f.-lR@ ~~~-8ii"err
fail , hfaear a 4frsr fafiia fl h slap-srrusfsgr t -t
4fail a mrr 5fa mar far sr if?q s#rr 4rar s: cfi"f ~ ~M. % 3fctlTct" mu 35-s: ii"
RaffaRt arat%a arr tr-6 art fr fa sft gift arfeq

The above application shall be made in· duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals} Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfc1\l\r1~%m~"fWffi111"~1:l;cfimmlff'3""fIB91B"WC!Tffl200/-m~cITT"
" stust azi id4aura snrar zt at 1000/- t fr4rat ft srqt

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

far gta, aft sqra grqi ara a{ll +ntaf@lawah 1fa zfh:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~ '3,91c:.rl ~~. 1944cITT"ITTU35-~/35-S:%3fctlTct" :-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) 5affa qRa aarg sitar h sarat fr sfl, zsftR hr i fr gfa, ht
'3,91c:.rl ~ "C;cf~ ¢Jcf)(174 rlfrTTT~ (Rim) cfiT~~ tftftcfir , di\il-!C:.IG!IC:. ff 2nd l=ITTlT,

g1ft sra, sat,f1arr, zr<tar-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2n<lfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied · against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any -:6@'it1ftte public sector bank of the
place where the bench of the Tribunal is situat · ◊~, cSN;;;,:~0/}~ ,./' s.: <:>; \
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(3) 4f@ zrarr ii n&gr st?ii ararr @tar ?t r@agtr ah frRt mr pram svf
~ -?t- fcli<:rr sr a1Re <r asr hgt gr sft -Fcn mm ffl ffl -?t- ~ ~ ~ ~~~ &1cflJ14

+ntznf@law t ua sf@ at a4triar #t q4zaafr star?t
In case of the order covers a number of order-in-Original, fee for each O.I.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) r414i<,J4 ~-~ 1970 rr ti@lf@er Rt stat -1 a siafa Raffa fag gar sa
srlaargr zrnfenfa fR6fa If@2alt ehsrra p@ta Rt vs 7Rau 6.50 ht# 1r1ra4
g/a feaz «an gar afeg

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

( s) ~ arr-{~~ ct?t R4-;{ 0 1 cfiBm~ # arr-{ m ~~ 3l]cfiNcf~ \!ffiTT tm mi:rr
gen, htr s«gr tea qi aara sfa +rtf@raw (4raff@en) fr, 1982 fga?
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr geea, ah&tr agraa rem vi hara@ft +rt~@a(fez) uh faaft+tr?a
it cfid<>'-P-ti-11 (Demand) vi is (Penalty) cfiT 10% @ sar mar sRatf ? zraifk, rf@marpf sr
10~~t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a4trsrra gr«ast aataa siafa, gn@rgttaerti (Duty Demanded) I

(1) m (Section) 1 lD~~ f.:tmfu-ufu;
(2) fr ·1ahr#z 3fez #Rt ufgrr;
(3) ha4zea fan a fa6hazeruf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have . to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, '1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal<:en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <rgr a 4fas{ uf@rawhr szf grr erzrar ga nr au fa c:t (fa zt at trRu +z
gen a 10% rar sit sgthaaw f@a(Ra gt aa aws#10% rar ft srmfr?

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dis ute."
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F.NO. GAPPL/COM/STP/649/2024-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. S K Shrivastav, 66/842, Gayatri Nagar, Vasant

Nagar Township, Gota, Ahmedabad-380060 (hereinafter referred to as "the appellant")

against Order-in-Original No. GST-06/D-VI/O&A/488/SK/AM/2022-23 dated 12.01.2023

(hereinafter referred to as "the impugned order") passed by the Assistant Commissioner,

Central GST, Division -VI, Ahmedabad North (hereinafter referred to as "the adjudicating

authority").

2. Briefly stated, the facts. of the case are that the appellant are holding STC No.

ALWPS7498DST001 and engaged in providing taxable services. On scrutiny of the data

received from the Central Board of Direct Taxes (CBDT) for the FY 2015-16, it was noticed

that the appellant has shown less income in their ST-3 returns in compare to income

shown in the ITR filed for the FY. 2015-16, difference of which is Rs. 2,86,73,702/-.

F.Y. Difference of Value (ST-3 and ITR) Service tax not/

Short paid

2015-16 2,86,73,702/- 40,00,930/-

The appellant were called upon to submit copies of required documents for

assessment for the said period and clarify the difference of value. However, the appellant

had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST-06/04-

837/O8A/S.K./2020-21 dated 23.12.2020 demanding Service Tax amounting to Rs.

40,00,930/- for the period F.Y. 2015-16, under proviso to Sub-Section (2) of Section 73

of the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75

of the Finance Act, 1994; and imposition of penalties under Section 77 and Section 78 of

the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated ex parte vide the impugned order by the

adjudicating authority wherein the demand of total Service Tax amounting to Rs.

40,00,930/- was confirmed under proviso to Sub-Section (2) of Section 73 of the Finance

Act, 1994 along with Interest under Section 75 of the Financ ,1994 for the period FY
-A CZ :>.,
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2015-16. Further (i) Penalty of Rs. 40,00,930/- was imp 1>,CElr~ 1+1?ellant under
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Section 78 of the Finance Act, 1994 and (ii) Penalty of Rs. 10,000/- was imposed on the

appellant under Section 77 of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal, inter alia, on the following grounds:

o The appellant is a proprietor engaged in providing works contract service and

manpower supply services to the various clients. In 2015-16, out of total turnover

Rs. 3,26,74,071/-, they have provided the WCS & manpower supply services of

Rs. 3,19,61,110/-to "Container Corporation of India Ltd" a Govt. Of India

undertaking unit which comes under Ministry of Railway and remaining of Rs. ··

7,12,961/- was provided to the others i.e. M/s Dhruvi Pharma Pvt. Ltd., sahay

developers, Gayatri Developers and Shree Radha Infracon. They have shown Rs.

2,01,53,867/- in their ST-3 return filed for the F.Y. 2015-16.as they have provided

the WCS to body corporate on which 50% service tax is payable by the service

recipient. They have also provided man power supply service to body corporate

where 100% service tax liability comes upon the service recipient.

o The appellant stated that they were not heard in person and the adjudicating

authority decided the matter which is against the principle of natural justice.

They stated that being individual, he provided man power supply service to

"Container Corporation of India Ltd" a body corporate of Rs. 31,13,913/-and the

recipient is liable to pay whole of the service tax as per Notification no 30/2012- •

ST dated 20.06.2012 further amended vide Nati. No 07/2015 dated 01.03.2015.

The appellant submitted that he provided WCS to "Container Corporation of

India Ltd" in relation to maintenance of Rs. 90,71,514/-. Details are as under:

Quarter Basic Amount 70% of Basic amount Service tax @50%

2-1 20,86,775/ 14,60,742/ 96,284/

0-2 20,81,716/ 14,57,201/ 1,02,004/

0-3 49,03,026/ 34,32,118/ 2,40,248/

Q-4 0 0 0

Total 90,71,517/ 63,50,061/ 4,38,536/

The appellant submitted that he provided WCS to "Container Corporation of

India Ltd" of Rs. Rs. 1,97,75,683/- in relation to ori i al works out of which service
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tax on value Rs. 1,09,05,153/- has already been paid and on the remaining

amount Rs. 88,70,530/- the service tax is not applicable as per negative list.

o The appellant stated that his father aged above 90 years was suffering from

major injuries and was hospitalized, therefore delay in filing appeal occurred.

They requested to condone the delay, set aside the impugned OIO and allow

their appeal.

4. Personal hearing in the case was fixed on dated 08.04.2024. Shri sandip Patel,

C.A. appeared for personal hearing on behalf 'of the appellant. he reiterated the contents of the

written submission and requested to allow the appeal.

5. On going through the appeal memorandum, it is noticed that the impugned

order was issued on 12.01.2023 and delivered on dated 18.05.2023 to appellant. The

present appeal, in terms of Section 85 of the Finance Act, 1994 was filed on 18.08.2023,

i.e. after a delay of 30 days from the last date of filing of appeal. The appellant have

along with appeal memorandum also filed an Application seeking condonation of delay

stating that his father was not well and hospitalized for treatment and thereby a delay of

30 days was occurred in filing the present appeals which was required to be filed on or

before 18.07.2023.

6. Before taking up the issue on merits, I proceed to decide the Application filed

seeking condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal

should be filed within a period of 2 months from the date of receipt of the decision or

order passed by the adjudicating authority. Under the proviso appended to sub-section

(3A) of Section 85 of the Finance Act, 1994, the Commissioner (Appeals) is empowered

to condone the delay or to allow the filing of an appeal within a further period of one

month thereafter if, he is satisfied that the appellant was prevented by sufficient cause

from presenting the appeal within the period of two months. Considering the cause of

delay given in application as genuine, I condone the delay of 30 days and take up the

appeal for decision on merits.

7. I have carefully gone through the facts of the case, grounds of appeal,

submissions made in the Appeal Memorandum and documents available on record. The

issue to be decided in the present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of service ta ~~pellant along
$s° c,$
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with interest and penalty, in the facts and circumstance of the case, is legal and proper

or otherwise. The demand pertains to the period FY 2015-16.

8. It is observed that the main contention of the appellant is that they were not

heard in. person and not given the opportunity to file their written submission. In

absence of the same the adjudicating authority decided the matter ex parte. Now the

appellant has submitted before me that he has provided the works contract services to

body corporate wherein the liability to pay service tax is under partial RCM as per

notification no 30/2012 dated 20.06.2012. The valuation of works contract services is

also governed by Rule 2A of Service Tax (Determination of Value) Rules,2006. He has

also furnished the detailed supporting documents. Therefore, to ascertain the actual

service tax liability, the issue needs detailed verification at the adjudication stage in both

above aspects.
Further, they also submitted that they have provided man power supply to body

corporate etc. and 100% of the service tax liability comes upon the service recipient in.

their case. The issue needs also detailed verification. Therefore, I am of the considered

view that the matter needs to be remand back for the detailed verification considering

all the facts and decide it a fresh along with the direction to the appellant to furnish all

the relevant documents before the adjudicating authority.

7. In view of the above, I set aside the impugned order and allow the appeal by way

of remand.

8. srfta aafrtsfRr +&aft# Rzlq 5alaab a fur star& [
The appeal filed by the appellant stands disposed of in above terms. ·
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Attested

$
Manish Kumar
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST

To,
M/s. S K Shrivastav,
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Appellant
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66/842, Gayatri Nagar,
Vasant Nagar Township,
Gata, Ahmedabad-380060

Respondent
The Assistant Commissioner,
CGST, Division-VI,
Ahmedabad North

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The A istant Commissioner, CGST, Division VI, Ahmedabad North
4) T Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
) Guard File

6) PA file
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